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OPEN LETTER – 12 JUNE 2018 

 

 

The undersigned scholars and university professors, sharing an interest in the law 

of the sea, a field to which they have dedicated years of research and teaching in a 

number of Italian and foreign universities and research institutions, members of 

the Interest Group on the Law of the Sea of the Italian Society of International Law 

and EU Law, consider it appropriate to speak out on some issues which are 

currently at the centre of public debate, in order to clarify the content of some 

legal principles binding on Italy, as a participant in the international community 

and a member of the European Union. 

 

In the first place, the duty to save life at sea is mandatory under international law 

for all States (for coastal States, through a complex system of allocation of search 

and rescue duties – and for flag States by means of the crews on their ships). This 

duty is enshrined in the 1982 United Nations Convention on the Law of the Sea, 

which in this regard reflects a long-established international custom. The duty to 

save life at sea, by its very nature, cannot have an exclusive character, and lack of 

compliance by one State does not constitute an adequate basis for a refusal to 

comply by another State. In the latest, positive development in the sequence of 

events relating to the ship "Aquarius", Spain has given a clear demonstration of 

this circumstance. 

 

In the second place, and while not having sufficient information (thus not wanting 

to take a position on the controversy pending between Italy and Malta), what has 

just been observed brings us to consider that the fact that the rescue of a ship in 

distress has been coordinated by another State through its own "Rescue 

Coordination Center" (RCC) is not sufficient for a coastal State to consider itself 

"released" from the duty to provide shelter in its ports to a ship in distress.  If not 

for any other reason, this is so for the obvious reason that such an interpretation 

would discourage any rescue coordination activity, with consequences contrary 

to the spirit of cooperation which underlies the existence of an international 

network of rescue centers. 

 

In the third place, with regard to the closure of ports, we note that such a measure 

is not by itself excluded by the law of the sea, since ports fall under the exclusive 

sovereignty of the State. However, the possibility to lawfully carry out this 

measure depends on the existence or otherwise of bilateral agreements between 

the port State and the flag State (and on their content), as well as on the 
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specificities of each case. Refusal to allow entry in port to a ship could therefore 

amount to a breach of the duty to save life at sea in case the ship in question is in 

distress, or even in a form of collective expulsion, likewise prohibited by 

international law (in particular, by the European Convention for the Protection of 

Human Rights and Fundamental Freedoms).    

 

In the fourth place (and in a nutshell), as for the role of the European Union, it is 

undisputable that the so-called “Dublin III" European regulation which identifies the 

member State competent for the examination of a request for international 

protection (Reg. (EU) No 604/2013) needs to be revised, since it was conceived 

without taking into account the magnitude of migratory flows that we have 

witnessed in recent years. This is, however, a different – albeit related – issue from 

that of migration by sea: indeed, it is not because of Dublin, but because of its 

position and geographic configuration, that Italy finds itself as the natural landing 

place for migrants coming from the African continent. It is therefore fair that Italy 

should seek a revision of the Dublin system, (which burdens Italy with the 

examination of too high a number of applications for protection), and should insist 

in demanding from European partners a more equitable allocation of the (logistic 

and economic) efforts which are necessary in order to address the humanitarian 

emergencies that sea migrations bring with them. 
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